The question of whether and how a court of one jurisdiction should give effect to an equitable decree of a court in another jurisdiction arises continually in the legal world and presents itself in many different forms. Leading scholars of the early to mid-twentieth century debated the question in the context of the effect to be given to foreign land decrees. 1 More recently, the Supreme Court considered the question with regard to a state injunction barring a litigant from testifying against General Motors anywhere in the United States. 2 This Comment examines what effect should be given to "antisuit" injunctions, injunctions that forbid litigants from proceeding in identical or related legal proceedings in sister states.
to obtain. Accordingly, these states are said to employ a "lax" standard; states that do not do so are said to have a "strict" standard.
Antisuit injunctions present difficult issues for courts in sister states. When a court in State A issues an antisuit injunction, a court in State B presiding over a similar cause of action involving the same parties has three possible courses of action: (1) it may recognize the injunction and stay the litigation before it, pending the resolution of the cause of action in State A; (2) it may ignore the injunction and allow the litigation to proceed concurrently with the litigation in State A; or (3) it may ignore the injunction, allow the litigation to proceed concurrently, and issue an antisuit injunction of its own, forbidding litigants from participating in proceedings in State A. None of these options is particularly appealing.
A decision to stay the litigation gives the issuing court in State A exclusive jurisdiction over the cause of action. It denies to litigants the benefit of having the case heard in State B simply because the court in State A issued an antisuit injunction first-providing a perverse incentive for courts to be proactive in issuing antisuit injunctions. If the State B court ignores the antisuit injunction and proceeds with the suit before it, the parties will find themselves in a Catch-22, forced to choose between two bad options: a finding of contempt in State A for proceeding in violation of its antisuit injunction, and a default judgment in State B for not participating in litigation. Finally, if the State B court issues its own antisuit injunction, the litigants may be left without legal recourse, enjoined from proceeding with the cause of action in both states.
This Comment seeks to underline the difficulties posed by the issuance of antisuit injunctions, and to suggest a framework within which courts may evaluate antisuit injunctions when called on to respond to them. The Comment first answers basic legal questions about antisuit injunctions. Part L.A explains what an antisuit injunction is and how it might affect the litigation process. Part I.B describes the standards under which an antisuit injunction may be granted and explains the variation among states. Part I.C discusses how courts outside the issuing state treat antisuit injunctions and the effect such injunctions have on litigants. Part II of this Comment addresses the po- Compare Nowell v Nowell, 157 Conn 470, 254 A2d 889, 896 (1969) (noting that defendant had been held in contempt for proceeding in a Texas court in violation of a Connecticut antisuit injunction), with Nowell v Nowell, 408 SW2d 550,555 (Tex App 1966) (refusing to stay litigation due to the issuance of an antisuit injunction by Connecticut).
tential relevance of the Full Faith and Credit Clause to the recognition and issuance of antisuit injunctions. The Supreme Court has not extended the Clause to affect either, and, for pragmatic reasons, is highly unlikely to do so in the future.
The remainder of this Comment discusses the problems posed by antisuit injunctions and suggests possible solutions. Part III evaluates the standards for issuing antisuit injunctions. It argues that, while antisuit injunctions are valuable in some circumstances, the lax standard for issuance should be abandoned for three reasons: (1) it invariably leads to conflict between the courts that issue the injunctions and the courts that are affected by them; (2) it does not present a compelling rationale for extraterritorial recognition; and (3) it is in discord with traditional notions of parallel litigation. Based on Part III's argument against a lax standard for issuing antisuit injunctions, Part IV.A urges courts to (1) differentiate between injunctions issued based on lax standards and those based on strict standards; and (2) only recognize injunctions granted under the strict standard.
Part IVB considers competing frameworks within which a court may evaluate and respond to an antisuit injunction issued by a court in a sister state. In considering these frameworks, the remainder of the Comment asks how much deference a court may give to such an injunction without surrendering control over the cause of action. These dual considerations find their roots in the concepts of reciprocity and comity between courts.
I. THE LAW OF ANTISUIT INJUNCTIONS

A. What is an Antisuit Injunction?
An antisuit injunction is a legal order barring litigants from instituting or prosecuting the same or a similar action in another state. A court may employ all of its contempt power to force the litigants before it to comply with such an injunction. These contempt powers inlude litigation penalties and reprimands, and monetary fines. 7 Never-5 US Const Art IV, § 1. scribing an antisuit injunction as "the power of a court of equity, where it has jurisdiction of the cause and of the parties, to enjoin a person from beginning or prosecuting an action in another state").
7 See, for example, Mulligan v Piczon, 566 Pa 214, 779 A2d 1143 , 1149 (2001 (asserting that "[i] t is fundamental that courts possess inherent power to enforce compliance, and to punish non-compliance, with their lawful orders," but that "the precise contours of the judicial contempt power are sometimes difficult to discern"); Hart v McChristian, 344 Ark 656, 42 SW3d 552, 562 (2001) ("A court's contempt power may be wielded ... to punish disobedience of the court's orders:'). For an example of contempt penalties in the context of antisuit injunctions, see Roggenkamp v Roggenkamp, 25 Md App 243,333 A2d 374,378 (1975) (holding that a litigant proceeding 2010 The University of Chicago Law Review [69:2007 theless, they are not limitless: Contempt penalties are not entitled to full faith and credit, and must be enforced within the state in which they are issued. 8 A litigant may proceed in the face of an antisuit injunction issued by State A without fear that the contempt penalties that she may face in State A will affect litigation in State B. Accordingly, a court in State B must decide for itself the effect to be given to State A's antisuit injunction. Antisuit injunctions can be a powerful tool in complex litigation. The issuance of an antisuit injunction greatly increases the probability that the issuing court will be the only court to hear a cause of action 9 and dramatically decreases the chance that another court will preempt the jurisdiction of the issuing court by reaching a final judgment first." 0 It also avoids the possibility that two virtually identical causes of action will proceed concurrently in parallel courts. From the perspective of the litigants, the issuance of an antisuit injunction may heavily influence the outcome of the cause of action: To the extent that the injunction determines the forum for litigation, it decides the choice-oflaw rules," and often the substantive law that will govern the case.1 2 in spite of an antisuit injunction "may well be in violation of the California injunction and subject to contempt penalties there," but that the "jurisdiction of our courts to accommodate his divorce action is unhampered by the outstanding injunction"); Nowell v Nowell, 157 Conn 470,254 A2d 889, 896 (1969) (stating that the appropriate punishment for civil contempt comes in the form of monetary penalties to be administered in the final judgment).
8 See Polly J. Price, Full Faith and Credit and the Equity Conflict, 84 Va L Rev 747, 790-91 (1998) ("If conduct outside of a jurisdiction is appropriately the subject of a state court injunction and a party is aggrieved by violation of an extraterritorial injunction, absent full faith and credit accorded the injunction elsewhere, the party is left to initiate contempt proceedings in the original court for violation of the injunction.").
9 For an example of strategic use of an antisuit injunction in complex litigation, see Forum Insurance Co v Bristol-Myers Squibb Co, 929 SW2d 114, 115 (Tex App 1996) (recounting the facts of a suit brought by an insured manufacturer of breast implants against its liability insurers where an antisuit injunction was sought to enjoin all parties in New York proceedings).
10 See Nowell, 254 A2d at 894 ("Connecticut must recognize the Texas judgment under the mandate of full faith and credit despite the fact that it was obtained in defiance of a Connecticut antisuit injunction."). In instances of concurrent litigation in state courts, litigants "race to res judicata." The first litigant to get a judgment in his favor is then able to short circuit litigation in the alternative forum by entering the judgment in the sister jurisdiction. Under principles of res judicata and the Full Faith and Credit Clause, the courts in every state are bound to follow the final judgment reached in every other jurisdiction. See Fauntleroy v Lum, 210 US 230 (1908) (holding that the Full Faith and Credit Clause requires each state to abide by all final judgments issued in sister states).
11 See, for example, Alabama Great Southern Railroad Co v Carroll, 97 Ala 126, 11 S 803, 807-08 (1892) (looking to Alabama choice of law rules in deciding whether to apply Mississippi or Alabama tort law).
12 The choice of law rule that a state applies will often determine the substantive law that applies to a multi-state cause of action. See, for example, Paul v National Life, 177 W Va 427,352 SE2d 550,551 (1986) (deciding whether to employ a traditional choice of law rule or the Second Restatement in order to reach the question of whether the law of Indiana or Virginia shall apply).
B. The Issuance of Antisuit Injunctions in State Courts
The grounds on which courts may issue antisuit injunctions vary among states. In virtually every state, a motion for an antisuit injunction must meet the standards that apply to any request for a preliminary injunction: a demonstrated potential for serious and irreparable harm and a likelihood of prevailing on the merits." All state courts find that courts should take greater care in issuing antisuit injunctions than they apply in issuing other injunctions,1 4 though they disagree on how much extra care.
State courts have taken two distinct approaches in answering this question.' 5 The more stringent approach issues antisuit injunctions in three situations: (1) when there has been a finding that the jurisdiction of the issuing court is being challenged;' 6 (2) when it is necessary to protect an important public policy of the forum;' 7 and (3) when a lawsuit has been filed in bad faith in an alternative forum. The second approach is more lax. It allows for the issuance of an antisuit injunction when any one of the conditions listed above is met. Additionally, it al- 14 Virtually every court, no matter what its willingness to grant antisuit injunctions is in practice, refers to the issuance of antisuit injunctions as a rare remedy. See, for example, Auerbach v Frank, 685 A2d 404,409 (DC 1996) (noting that antisuit injunctions "bear] a very heavy burden of justification"); Total Minatome, 851 SW2d at 339 (holding that antisuit injunctions should be issued "sparingly and only in special circumstances"); Roberts Realty of the Bahamas, Ltd v Miller and Solomon (Bahamas), Ltd, 234 S2d 417,418 (Fla Dist Ct App 1970) (reversing lower court's antisuit injunction because there was no showing that the injunction was "absolutely necessary").
15 Federal courts are similarly split on the grounds on which an antisuit injunction should be granted. The District of Columbia, Second, and Sixth Circuits have applied an extremely high bar to the granting of antisuit injunctions. In contrast, the Fifth, Seventh, and Ninth Circuits have adopted a more relaxed approach to the question. 16 See Auerbach, 685 A2d at 407 (examining the justifications for issuing an antisuit injunction). The first prong of this test is not a general grant to issue an injunction whenever concurrent litigation arises. Rather, the grant is limited to instances where litigation in the alternative forum would "divest the [ ] court of jurisdiction" Id.
17 As in choice-of-law cases, the extent of this exception depends on the meaning attached to it by the forum court. For a broad reading of the public policy rationale, see Monsanto Co v Davis 25 SW3d 773,788 (Tex App 2000) (granting an antisuit injunction to preserve "the important public policy" of retaining "efficiency of the class [certification] procedure" in class action lawsuits). lows for the issuance of an injunction in order to prevent duplicative litigation.' 8 The approaches followed by courts in the District of Columbia and Texas illustrate how the two standards for issuance are applied.
1. The strict standard.
In Auerbach v Frank," the Court of Appeals for the District of Columbia, D.C.'s highest court, considered the question of whether a "mirror-image" proceeding in a court of another state was sufficient justification for the issuance of an antisuit injunction. 2 The D.C. court found that it was not, basing its decision on " [p] roper respect for the courts of the other sovereign state, ' 2 ' and a concern that the foreign court affected by its injunction would retaliate by issuing an injunction of its own.2 These concerns were sufficiently grave for the court to hold that antisuit injunctions are only appropriate to avoid "an irreparable miscarriage of justice. ' ' n They were not appropriate to address "concerns such as duplication of parties and issues, the expense and effort of simultaneous litigation in two courts, and the danger of a race to judgment and inconsistent adjudications." 2 4 Rather, an antisuit injunction should be awarded in only three instances: "(1) to protect the forum's jurisdiction ... (2) to prevent evasion of the forum's important public policies, ' ited to those instances where another forum has acted to "divest the court of jurisdiction, ' ' 7 presumably by issuing an antisuit injunction of its own. The second justification-to .prevent evasion of the forum's public policies-is, by its terms, related to the interests of the forum. The third justification, while extending protection to one of the parties, represents the forum's policy of preventing abuse of the court system and punishing bad actors. The import of this distinction between the interests of the parties and the interests of the forum becomes clear in the discussion of the lax standard below. court should do so whenever the requirements for the injunction are met.'4 3. Conceptions of parallel litigation under the strict and lax standards.
Not only do the strict and lax standards result in a different incidence of antisuit injunctions, but they also embody conflicting conceptions of how parallel litigation should proceed. The prevailing conception of parallel litigation is that courts should allow litigation to proceed concurrently until one court reaches a final judgment. 35 Generally, this rule has been justified on the ground that coordinate sovereigns should respect one another's legitimate assertion of jurisdiction.! The strict standard for granting antisuit injunctions accords with this belief: The fewer antisuit injunctions that a court issues, the more likely it is that litigation will proceed naturally in both forums. A second conception of parallel litigation emphasizes that it is wasteful and duplicative. Under this view, courts should avoid it whenever possible. This conception coincides with a liberal use of antisuit injunctions. By preempting parallel litigation early in the process, both the litigants and the courts save time and resources.
The two standards for issuing antisuit injunctions also embody different conceptions of the role of antisuit injunctions themselves. As noted, the strict standard envisions the antisuit injunction as a tool of the court, to be used when the forum's interests are challenged. In comparison, the lax standard understands the injunction as a tool of litigants, a weapon in the rough-and-tumble world of complex litigation.
The practical importance of this difference in standards can be seen in an evaluation of its effect on parallel litigation. Antisuit injunc-34 Forum Insurance, 929 SW2d at 117 (finding that a court "should protect its jurisdiction by enjoining the filing or prosecution of subsequent lawsuits involving the same controversy") (emphasis added). See also Brown v Brown, 120 RI 340, 387 A2d 1051 , 1055 (1978 tions will play a limited role in a jurisdiction that employs the strict standard. They are relegated to use in situations in which a party is a bad actor, there is an important public policy issue at stake, or the alternative forum is actively attempting to deprive the issuing court of jurisdiction. In contrast, the application of the lax standard-which, as stated above, considers the avoidance of a possibility of a multiplicity of suits a worthy justification-elevates antisuit injunctions to the level of a potential litigation tool in virtually every instance of parallel litigation.
The importance of these theoretical and practical differences will only increase as the prevalence of parallel litigation increases. Already there has been "an expansion both in the incidence and the subject matter of parallel lawsuits." 37 This expansion is likely to continue, especially in light of an increasingly well-funded plaintiff's bar and decreasing practical, financial, and technological burdens to travel and the filing of legal documents. 9
C. State Courts and the Recognition of Antisuit Injunctions
The extraterritorial effect of antisuit injunctions is limited. Courts in other states do not feel compelled to honor these injunctions4 ' and have not been required to do so by the Full Faith and Credit Clause. Traditionally, interstate recognition of antisuit injunctions is said to be a matter of "comity," 2 defined as "the nonmandatory acceptance by one jurisdiction of the law of another." 4 ' 3 In practice, comity has never been a weighty, let alone dispositive, consideration for courts. As Jus- tice Story wrote, it as an "imperfect obligation, like that of beneficence, humanity, and charity." Not surprisingly, then, when considering whether to recognize antisuit injunctions, courts pay homage to comity but seldom invoke it as the sole ground for their decision. 5 In fact, the existence of an antisuit injunction plays a minimal role in a court's decision to stay a cause of action or allow it to proceed. Courts generally ignore the injunction unless they independently reach a determination that the litigation would be better pursued outside their borders.4 For instance, they decline to recognize antisuit injunctions when an injunction has been issued in violation of the firstto-file rule;' when an injunction would not have been issued under the law in their state;" ' or when recognition of an injunction would allow a plaintiff to avoid the law of their state. There is little cost to a court that chooses to ignore another court's antisuit injunction: So long as it arrives at final judgment first, its judgment is entitled to full faith and credit, even when reached by a party in violation of an antisuit injunction of another state, and even when the party seeks recognition of the final judgment in the issuing state.
Nevertheless, the practice of ignoring an antisuit injunction places a court in the strange position of siding with litigants against the order of a court in a sister state. As one judge remarked, this situation makes the court a sort of "aider and abettor in the violation of the injunction 44 Joseph Story, Commentaries on the Conflict of Laws 43 (Little, Brown 3d ed 1846). 45 That comity seldom drives the decision to recognize antisuit injunctions has been openly acknowledged by at least one court. See Abney v Abney, 176 Ind App 22, 374 NE2d 264, 268 (1978) (recognizing that the controlling factor was not the issuance of an antisuit injunction but whether the state issuing the injunction was the first to obtain jurisdiction of cause).
46
See id (holding that the court does not need to follow the antisuit injunction of another state).
47 The first-to-file rule states that "where two courts have concurrent jurisdiction, the first to acquire jurisdiction generally has priority to decide the case." Medtronic Inc v Advanced Bionics Corp, 630 NW2d 438, 448-50 (Minn App 2001) (deciding against the application of the first-to-file rule because the defendant "filed suit in California specifically to avoid Minnesota law"). Antisuit injunctions issued in violation of the first-to-file rule are perhaps the most likely to be ignored. See James v Grand Trunk Western Railroad Co, 14 1112d 356, 152 NE2d 858, 867 (1958 (refusing to recognize a Michigan antisuit injunction where it was issued in violation of the first-to-file rule); Nichols & Shepard Co v Wheeler, 150 Ky 169,150 SW 33,34 (1912) (finding that an antisuit injunction against a party did not bar that party from proceeding in Kentucky where it did not appear that the Tennessee action was instituted before the Kentucky suit).
48
See Robbins, 2001 Tex App LEXIS 7367 at *13 (finding that a Texas court should not abide by a Pennsylvania court's antisuit injunction "unless the relevant Texas Insurance Code provisions relating to stays of pending suits against insurers placed under an order of rehabilitation have been complied with"). In essence, the Texas appeals court in Robbins held that it will not enforce a foreign court's antisuit injunction unless the facts of the case would merit a stay in Texas court.
49
See, for example, Stambaugh v Stambaugh, 458 Pa 147,329 A2d 483, 487 (1974) (giving full faith and credit to a Florida judgment issued in spite of a Connecticut antisuit injunction and explaining that, "the issuance of an anti-suit injunction ... cannot affect a state's obligation to give full faith and credit to an out-of-state divorce decree").
... in contempt of the court whose injunction it helps the plaintiff to violate. ' Litigants are also placed in a precarious position when a court does not recognize an antisuit injunction. They are forced to choose between participating in the litigation and facing the consequences from the issuing jurisdiction on the one hand, and declining to obey the injunction and risking an adverse default judgment on the other. 5 '
A final choice available to a court affected by another court's antisuit injunction is to issue an antisuit injunction of its own. Courts in every state recognize this as a legitimate reason to issue such an injunction, but that is not to say that it is invoked without caution.
5 2 Resorting to this measure creates a great deal of tension between the two courts with conflicting orders and puts the parties in an exceedingly difficult situation. tion issued by a Minnesota court, a court in California responded in kind, so that each state barred the parties from proceeding in the courts of the other. Neither court relieved the parties from its injunction and both were affirmed under appellate review The courts' dueling antisuit injunctions paralyzed both parties.
II. ANTISUIT INJUNCTIONS AND THE FULL FAITH AND CREDIT
CLAUSE OFTHE U.S. CONSTITUTION
The Full Faith and Credit Clausen potentially bears on the legitimacy of both the issuance and recognition of antisuit injunctions. Thus far, however, the Supreme Court has held that it does not limit the power of state courts in either respect.
A. Issuance
In 1890, the Supreme Court was first asked to resolve the question of whether state courts could issue antisuit injunctions, given the restraints of the Full Faith and Credit Clause.5 9 The challenge arose when a New York bankruptcy court issued an injunction forbidding creditors from pursuing identical claims in Massachusettso The creditors appealed the injunction, arguing that the New York court did not have the power to issue it. They claimed that the injunction unconstitutionally interfered with litigation in Massachusetts, in effect denying full faith and credit to those proceedings." ' In reaching its decision, the Court noted that several state courts had ignored antisuit injunctions issued in sister states. 62 Dallas, 377 US 408 (1964) . In Donovan, the Court held that a state court could not enjoin a litigant before it from proceeding with a cause of action in federal court. The Court made clear its displeasure with the argument that "the prohibition here was addressed to the parties rather than to the federal court itsel;" writing that:
[WMhere the jurisdiction of a court, and the right of a plaintiff to prosecute his suit in it, have once attached, that right cannot be arrested or taken away by proceedings in another ourt .... The fact, therefore, that an injunction issues only to the parties before the court, and not to the court, is no evasion of the difficulties that are the necessary result of an attempt to exercise that power over a party who is a litigant in another and independent forum. Full Faith and Credit Clause-but only under certain circumstances. For instance, forum law may control when enforcement mechanisms "interfere[] with litigation over which the ordering State had no authority." 7 4 As an example of this type of order, the majority in Baker offered antisuit injunctions, approvingly adding in a footnote that "[s]tate courts that have dealt with the question have, in the main, regarded antisuit injunctions as outside the full faith and credit ambit. 75 In addition to this suggestion, the Court signaled elsewhere in the case that it would not require courts to give full faith and credit to antisuit injunctions. Justice Ginsburg, writing for the majority, cited a law review article she had authored as a professor approving the nonrecognition of antisuit injunctions. 7 6 Additionally, the Court supplied a policy rationale for not granting full faith and credit to antisuit injunctions, noting that to require recognition of these injunctions would allow "the courts of one state [to] control what goes on in the courts of another."" Combined with the Court's description of antisuit injunctions as the type of extraterritorial order that "interferes with litigation," these statements strongly imply that the Court is not likely to find that the Full Faith and Credit Clause requires recognition of antisuit injunctions.
III. A CRITICAL REVIEW OFTHE STANDARDS FOR ISSUING ANTISUIT INJUNCTIONS
This Part examines the justifications undergirding the two predominant standards for issuing antisuit injunctions" M and analyzes whether these justifications are sufficient to persuade a "recipient sovereign to acknowledge, accept and abide [their] issuance." 79 I conlude that when antisuit injunctions are issued on the strict standard, courts in sister states have strong reasons to recognize those injunctions, but that when antisuit injunctions are granted under the lax standard, courts in sister states have little reason to recognize them. Part IV will employ this finding as the foundation for establishing a new approach to recognition of antisuit injunctions. 
A. Antisuit Injunctions Should Be Recognized When Issued on a Strict Standard
Virtually all state courts will issue an injunction in three situations embraced by the strict standard, as laid out above: (1) when the jurisdiction of the court itself is threatened; (2) when it is necessary to protect an important public policy of the issuing state; and (3) when litigation in the alternative venue has been filed out of bad faith or for reasons of harassment80 Whatever one might think of the merits of the first three reasons for issuing injunctions, the universality of their acceptance among state courts suggests that there is a practical need for courts to enjoin litigants in these situations. Thus, when a court issues an antisuit injunction in one of these three situations, the issuing court will have granted an injunction that all courts recognize as appropriate.
If a court does not recognize an antisuit injunction when it is granted under these circumstances, its reason for doing so cannot be that it does not think legitimate grounds existed for the issuing court to act as it did. Rather, its rationale must rest on either (1) a blanket refusal to recognize the judicial orders of a sister state unless required to do so by full faith and credit, or (2) an independent reweighing of the facts to find that the prerequisite situation for issuing the injunction did not actually exist. Neither rationale can be supported in a federal system of coordinate sovereigns.
For reasons of comity and reciprocity, a court should not deny effect to a sister court's order simply because it would have weighed the facts differently. A Texas appellate court recently wrote, "[c]omity, once invoked through anti-suit injunction, can only obtain its full potential and effect through the willingness of the recipient sovereign to acknowledge, accept and abide its issuance." 8 ' This idea forms the basis of the legal principle of res judicata: Once an issue has been fully adjudicated, the issue may not be reopened in later litigation, regardless of whether the latter court might have reached a different conclusion. The foundations of this principle apply with equal force here. Where an antisuit injunction has been issued in one of the three situations embraced by the strict standard, it is inappropriate for a court in a sister state to reopen the issue and make an independent judgment. For functional reasons, as well, courts should respect the order of a sister state. A court's refusal to recognize another state's order today may lead that other state to refuse to recognize its order tomorrow.
80 These three situations represent the grounds for issuance under the strict standard. For a more detailed discussion of the strict standard, see Part I.B.1.
81 Forum Insurance Co v Bristol-Myers Squibb Co, 929 SW2d 114,117 (Tex App 1996) .
A court's interest in reciprocity is especially acute where it employs the strict standard. As discussed in Part I.B.1, antisuit injunctions granted under this standard are intertwined with the protection of the interests of the forum. Thus, courts that employ the strict standard are not acting merely to manage litigation, but to protect their own interests: to stop litigants from avoiding an important public policy, to prevent other forums from usurping their jurisdiction, or to punish bad actors in the litigation process. The interests of courts that issue under the strict standard are thus clearly more significant than those of courts that issue under the lax standard.
B. Antisuit Injunctions Should Not Be Recognized When Issued
Under the Lax Standard
Unlike the strict standard, issuance under the lax standard does not give rise to a rationale sufficiently compelling to persuade a "recipient sovereign to acknowledge, accept and abide its issuance. '' u When issuing an injunction under the lax standard, a court has a lesser interest in the injunction domestically, and a lesser interest in having it abided abroad. First, the motivations behind the lax standard are different in kind from those discussed above. When a court issues an injunction in this situation, it makes its determination based on a consideration of the interests of the parties. Second, there is considerable disagreement among state courts as to whether it is appropriate to enjoin parties in order to avoid duplicative litigation." Thus, a court in this circumstance cannot rely on reciprocal treatment from courts in sister states because many of those states would not issue an antisuit injunction in the same circumstances.
A court's diminished interest under the lax standard becomes especially apparent when one considers that the litigants' interests may be protected by other means. If the issuing court's aim is to avoid duplicative litigation, it could easily stay the litigation and allow the proceedings in the other state to go forward, achieving the same result of alleviating the burden on the litigants.! Thus, even if the issuing court decides that litigation should only proceed in one forum to protect against the time and expense of duplicative litigation, there is no reason for a court to acquiesce to its attempt to gain exclusive jurisdiction 82 Id at 117. 84 This practice of deference to courts in sister states is common in parallel litigation. For instance, under the "first-to-file" rule, the court where the cause of action was most recently filed is expected to stay the action, pending resolution in the forum where the cause of action was first by recognizing its antisuit injunction. When not issued for reasons related to systemic viability, such an injunction becomes nothing more than an aggressive attempt to seize exclusive jurisdiction.
Weighed against the diminished interest of the forum and the pressure of viable alternatives, the benefits of antisuit injunctions issued under the lax standard do not overcome the considerable systemic costs. 5 When a court issues an antisuit injunction, courts in other states face the unappetizing choice between (a) abiding the willful act of a foreign court and (b) retaliating by ignoring the other court's order or issuing an antisuit injunction of their own. Before a court creates this conflict, it should, in the first instance, be certain that the action it takes is justified by a corresponding benefit. This level of benefit may be present when the injunction is issued to protect the forum's own interests. But when the injunction is issued primarily to protect litigants-as it is under the lax standard, the same cannot be said. Antisuit injunctions should not be granted simply to avoid a multiplicity of litigation.
IV. A PROPOSAL FOR RECOGNITION OF ANTISUIT INJUNCTIONS
This Part will discuss ways in which a court faced with antisuit injunctions may respond. It will first argue that, because antisuit injunctions are more appropriate in some circumstances than in others, courts should not treat all antisuit injunctions in the same manner. The remainder of the Part examines different approaches to differentiating between injunctions. It argues that, in evaluating antisuit injunctions, a rules-based approach is preferable to a regime that would require a court to evaluate the merits of each injunction. The Part then confronts the possibility that a rules-based approach will be open to manipulation. With this difficulty in mind, it suggests that one approach to the recognition question is preferable to others.
A. Promoting Comity by Limiting Recognition
All antisuit injunctions are not created equally. In different states, they may never be issued, issued only in rare circumstances, or issued whenever there is a danger of duplicative litigation. The decision of courts in sister states about whether to recognize these injunctions should depend on the standards upon which they were originally granted.
The primary obstacle to the adoption of a proposal that seeks to promote comity between courts is that it requires some states to act as "first movers"-to adopt a policy of unilateral disarmament without 85 A full discussion of these systemic costs may be found in Part I.C.
any guarantee of reciprocation from other states.'! This concern is equally relevant to the consideration of whether to adopt the proposal developed in Part III, that states use a strict standard for issuing antisuit injunctions. States that choose this option will be at a strategic disadvantage relative to states that continue to issue injunctions under the lax standard because the latter will be able to restrain litigants in a greater number of cases. To overcome similar collective action problems, some commentators in the conflicts field propose that Congress pass national legislation." ' This solution may even be available with regard to the recognition of antisuit injunctions.! Nevertheless, it is highly unlikely that Congress will engage in such a project and, if it did so, there is no consensus as to the shape that its solution should take. Moreover, there are a number of reasons why a uniform approach to the recognition of antisuit injunctions might not be desirable."
To neutralize first-mover disadvantages, this Comment suggests that states implement an approach that focuses on the recognition of antisuit injunctions and is based on the concept of reciprocity. Because the impact of any antisuit injunction occurs outside of the issuing state, such injunctions are only as effective as other states' willingness to abide them. A state interested in promoting comity may neutralize bad actors by refusing to recognize injunctions issued under the lax standard. In so doing, these courts would gain the ability to impose a penalty on uncooperative behavior, while retaining a regime that respects and abides the actions of courts in other states.
86 For a general discussion of this difficulty, see Larry Kramer, Rethinking Choice of Law, 90 Colum L Rev 277, 340 (1990) (writing that without reciprocity, "any gains in multistate policies and reduced forum shopping are likely to be too small to compensate for the sacrifice of State A's domestic policies"). In order for this proposal to be viable, states must be able to tell the difference between those states that adopt a pro-comity approach and those that do not. Towards this end, this section evaluates three proposals for differentiating between antisuit injunctions." First, the court could evaluate the legitimacy of the injunction de novo, on a case-by-case basis. It would recognize the injunction if it feels that the injunction was warranted, or else dispense with it. Second, a court could evaluate only the standard under which the injunction was awarded. If the injunction was awarded based on the strict standard, then the court would recognize it. If the injunction was awarded on the basis of the lax standard, then the court would ignore it. Third, a court could evaluate the injunction based on the standard of the issuing state. If the state allows issuance of antisuit injunctions on the lax standard, then the court, as a rule, would ignore the injunction regardless of whether the actual issuance fits within the strict standard. If the state issued injunctions only on the strict standard, the court would recognize the injunction.
The adoption of any of these proposals would have benefits and drawbacks. At this point, it is important to note that each represents a viable approach to the recognition of antisuit injunctions."' This can be seen in the existence of analogs to each approach in other areas of law.9
90 There are, of course, other ways by which a court might address antisuit injunctions issued by other states. These include both universal recognition and non-recognition. As discussed in Part II of this Comment, neither solution is desirable. It should be noted, however, that nonrecognition is similar to the first solution addressed in this Part. The primary difference is that, in the first approach, the court evaluates the legitimacy of the injunction, not the legitimacy of the litigation going forward. Although these two inquiries will likely produce the same result, they represent different inquiries.
91 There might be some concern that courts will have difficulty determining what standards other states use for issuing antisuit injunctions. Such a concern would be misplaced. The viability of the first approach embodies the approach that states currently use to evaluate antisuit injunctions. An analogue to the second proposal can be found in the system used to determine whether judgments merit full faith and credit. Prior to deciding to recognize a judgment from another jurisdiction, a state must first determine (1) whether the court to issue the judgment had jurisdiction over the parties, and (2) if it is an equitable judgment, whether the equitable relief unduly interferes with litigation in its own jurisdiction. See Baker, 522 US at 232, 235-36. In this process, as in the second approach, the court is required to look into the justification given by the issuing court to determine whether or not to recognize the injunction.
The analogue to the third approach can be found in Nebraska's choice of law rules with regard to small loan contracts. Nebraska recognized contracts made in states where the law differed from Nebraska's so long as that law was "similar in principle." As in the third approach, Nebraska's recognition of these contracts was based upon an understanding that the law of the 1. Recognition based on a de novo review of the injunction, performed on a case-by-case basis.
This is the regime currently followed by most states."" As described in Part I.C of this Comment, comity-if invoked at all-plays the role of tiebreaker, a proxy for an independent decision of a court that the cause of action should not proceed in its forum. Because recognition is a matter of discretion, courts rarely feel compelled to defer to another court when they believe that it is a more appropriate forum for the litigation. ' Nevertheless, as this Comment has demonstrated, this regime is costly in terms of reduced comity between courts and confusion among litigants. It is also problematic because it offers no incentive for courts to adopt a higher standard for issuing antisuit injunctions. The decision to recognize an antisuit injunction depends wholly on the desire of the reviewing court to entertain the cause of action. The considerations given for the issuance of the injunction are irrelevant. Moreover, there is still a potential benefit from issuing an antisuit injunction. Even if the injunction is not recognized outside of the forum state, it may serve to give the issuing court exclusive jurisdiction. After all, the enjoined litigants continue to be subject to the court's contempt powers. Thus, it is rational for an issuing court to grant an antisuit injunction whenever it would like to assert exclusive jurisdiction.
2. Recognition based on a case-by-case review of the standard of issuance.
This proposal would require a court to evaluate the reasons given for the issuance of each injunction it was being asked to recognize. If the injunction was issued in a state that only granted injunctions based on the higher standard, then the court would recognize the injunction without looking any further. If the injunction was issued in a state that used the lax standard, the court would evaluate the particular grounds on which the injunction was granted. If the injunction were granted to avoid a multiplicity of litigation, the reviewing court would not recognize the injunction and allow the cause of action to proceed. Courts only recognize antisuit injunctions when they are issued for one of the three reasons that constitute the strict standard. This approach is superior to the first approach because it provides issuing courts an incentive to take account of the interests of sister-state courts. As with any rule-based approach, this approach is subject to manipulation by courts. This potential difficulty will be discussed in more detail below. 9 3. Recognition based on systemic evaluation of the standard of issuance.
This final approach recommends that whenever a foreign jurisdiction employs the lax standard for issuing antisuit injunctions, a reviewing court should respond by not recognizing that injunction, regardless of whether that party could have obtained an injunction under the strict standard. However, when the issuing court employs the strict standard, courts in other states should recognize and enforce the injunction, again without reference to whether an injunction should have been issued in this particular instance. As with the constitutional requirement that final judgments receive full faith and credit in sister states, courts deciding whether to recognize antisuit injunctions would not be allowed to re-evaluate the reasoning employed by the issuing court; the only issue would be whether the issuing court's state employed the strict standard. Past that, the reviewing court would recognize the injunction and stay the cause of action.
The adoption of this approach is likely to have greater systemic impact than the first two approaches, by encouraging other states to adopt the strict standard. However, until the strict standard gains widespread acceptance, this approach would also produce satisfactory results in fewer cases. In many cases, a court following this approach would not recognize an injunction even when it believed it to be appropriately issued because the injunction was granted in a state that uses the lax standard.
C. The Benefits of a Rule-Based Approach
The second and third approaches, if adopted, would both improve upon the current approach to antisuit injunctions. Professor Larry Kramer has suggested that new choice of law rules be judged on three criteria: (1) the advancement of multistate policies, (2) the reduction of forum shopping, and (3) a greater assurance that each state's law is applied in the cases the state cares about most.6 Both the second and the third approaches satisfy Kramer's criteria. The first prong is easily satisfied. Either approach would advance multistate policies by increasing the predictability of court decisions. The adoption of a rules-based approach would provide a court considering the issuance of an antisuit injunction with guidance about how that injunction will be received in sister states. More directly, both approaches would relieve litigants of the difficult situation of having to proceed in the face of conflicting orders in state courts-so long as the injunction is not issued on the lax standard. Increased predictability as well as greater comity between courts is in the long-term interest of both courts and litigants.
Second, the rules-based approaches would reduce forumshopping by promoting uniformity amongst the state courts. To the extent that a rules-based approach discourages courts from granting antisuit injunctions on a lax standard, either the second or the third approach would make it more difficult to avoid the jurisdiction of a foreign venue by obtaining an antisuit injunction. That said, any effect on forum shopping will be minimal. There are myriad reasons to forum shop; '7 the willingness of a jurisdiction to issue antisuit injunctions will seldom prove dispositive in most litigants' choice of forum.
Finally, and most importantly, the second and third approaches allow states to apply their own law in the cases that they care about most. As discussed, both approaches allow and require recognition of issuance of antisuit injunctions under the strict standard-just those instances when the state's interests are most at stake. Thus, a state could choose the second or third approach to the recognition of antisuit injunctions without reducing its ability to protect its own legitimate interests.
D. Objections to a Rules-Based Approach
An objection to the rules-based approaches may be that, to the extent that they describe at the outset the type of antisuit injunctions that will and will not be recognized, they are susceptible to manipulation by issuing courts. For instance, a court that wants to grant an injunction under the lax standard might also include some of the rationales in the stricter standard in order to secure recognition in foreign courts. If one believes that judges will issue disingenuous orders so as to promote the power of their jurisdiction, this criticism has some force." 98 Given the courts' willingness to manipulate the standards of the First and Second Restatement, this possibility should not be discounted here. For a humorous description (and notorious example) of judicial machinations in this area, see Judge Richard Neely's account in Paul v However, two considerations lessen the force of this criticism. First, judges do not act with impunity: Their decisions are subject to appellate review, and the threat of reversal provides an incentive against the manipulation of the law. Second, even if a judge is willing to manipulate his orders, a rules-based regime would still pose greater obstacles to his aims than a discretion-based approach. As Professor Kramer writes, "It is difficult to see how abandoning [rules-based approaches] -thereby making it easier for judges to rely surreptitiously on unstated, idiosyncratic background assumptions-makes for better decisionmaking." A judge who seeks to use an injunction for reasons not recognized by the second or third approaches will, at least, have to reveal his surreptitious reasoning in a published opinion; this opportunity for exposure will make manipulation less enticing.
E. The Superior Rule
Among the rules-based approaches, the third approach is superior to the second for three reasons. First, it presents a significantly larger obstacle to manipulation. Second, it provides incentives for states to switch to more systemic use of the strict standard. Lastly, it is easier for courts to apply.
A clever court could manipulate the rule set forth by the second approach. For instance, imagine that a court wants to grant an injunction to avoid duplicative litigation. Yet, if granted for this reason, sister-state courts would not recognize it. The court, understanding this, may grant the injunction anyway, surreptitiously basing its order on a rationale recognized under the strict standard. Thus, its injunction would receive recognition under the second approach, even though the genuine reason for its issuance would not have qualified it for recognition.
The third approach avoids this difficulty by narrowing the category of courts that could succeed with manipulation. It categorically denies recognition to antisuit jurisdictions when the injunction was issued by a regime that used the lax standard. This leaves open the possibility that a court that uses the strict standard for issuance might still disingenuously issue an antisuit injunction even though, under its own law, the injunction did not qualify for issuance under any legal standard. But it seems unlikely that this level of manipulation will occur with enough frequency to undermine the benefits of the third apNational Life, 177 W Va 427,352 SE2d 550,556 (1986) (writing that "if we are going to manipulate conflicts doctrine in order to achieve substantive results, we might as well manipulate something we understand," and holding that the First Restatement's clear rule did not apply due to an exception for West Virginia's important public policy).
99 Kramer, 90 Colum L Rev at 320 (cited in note 86).
proach. Appellate review should pose a sufficiently significant threat to deter all but the most devious courts from issuing an antisuit injunction disingenuously. Finally, the third approach is superior to the second because it creates strong incentives for other states, not just other courts, to switch to the strict standard for issuance. By only recognizing injunctions from states that use the strict standard-and refusing to recognize antisuit injunctions issued under a lax standard-the third approach unambiguously favors those states that use the strict standard. Common law rules, as established norms, are notoriously difficult to change. The use of a strong rule may be necessary to send a signal of sufficient clarity and force to trigger a switch to a strict regime."
The strongest objection to the third approach may be that it requires courts to ignore antisuit injunctions issued in states that recognize the lax standard, when it would compel recognition of the injunction if it had been issued in a strict standard state under the same circumstances. There are three reasons not to be overly concerned about this result. First, the denial of recognition only seems unjust in relation to the reciprocity-based approach afforded to antisuit injunctions proposed in this Comment. When compared to the approach followed by states currently, the beneficiary of an antisuit injunction is no worse off; the injunction would not be recognized in a sister-state under either regime. Second, due to concerns about manipulation (discussed above), there are reasons to be wary of any injunction issued by a regime that operates under the lax standard.' 1 If other states were to adopt an approach that recognized injunctions issued under certain conditions, lax-standard courts would have an even greater incentive to disguise their reasons for issuance. Finally, the motivation for departing from the current regime of non-recognition is driven by a desire to avoid systemic breakdowns, where courts in coordinate states compete with one another to obtain jurisdiction over certain litigation. The denial of the benefit of an antisuit injunction to certain, unlucky litigants must be weighed against these concerns. As Professor Picker notes, the demonstration that a proposed solution is a "cooperative" equilibrium position does not mean that the behavior of players in the game will necessarily evolve towards that equilibrium. The difficulty is shifting practices from one equilibrium to another. See id at 1283 (suggesting that one way to shift norms is to seed small communities of actors with a strong preference for the new norm).
101 Discussed in detail in Part III.B.
CONCLUSION
This Comment aims to develop a rule that avoids conflict between courts when parallel lawsuits have been filed. Specifically, it seeks to fend off the systemic breakdown that occurs when courts compete with one another for exclusive jurisdiction. In this event, a litigant is forced to choose between (a) abiding by the injunction of one court, risking the entrance of a default judgment against him in another, and (b) proceeding in the face of the injunction, raising the possibility that he will be held in contempt by the issuing court.
By stating explicitly the difficulties with antisuit injunctions in parallel litigation, this Comment seeks to provide a framework by which commentators and courts may develop a more systemic answer to the problems they pose. Ultimately, the Comment urges the adoption of a strong rule, based on reciprocity between co-equal sovereigns, by which courts could formalize the relationship between issuance and recognition.
Modem conflict of laws scholarship suggests that the process of formalization and the development of rules increases the likelihood that surrounding states will alter their behavior to reflect that of the adopting state." ' Following the lead of these commentators, this Comment argues in favor of the establishment of more predictable standards by which courts could consider whether to issue and recognize antisuit injunctions. In so doing, it attempts to promote comity between state courts by formalizing a viable system of reciprocity.
102 See Lea Brilmayer, Conflict of Laws 155-69,180-81 (Little, Brown 1991) (explaining the benefits and disadvantages of a system of specific reciprocity); Larry Kramer, 90 Colum L Rev at 339-44 (cited in note 86) (using game theory to argue that courts in sister states will evolve to embrace cooperative approaches).
